
COUNTY OF SAN MATEO 
PLANNING AND BUILDING DEPARTMENT 

 
 

DATE:  December 11, 2013 
 
TO: Planning Commission 
 
FROM: Planning Staff 
 
SUBJECT: SUPPLEMENTAL STAFF REPORT:  Consideration of a Resolution to find 

that the non-conforming commercial use at 3821 Fair Oaks Avenue, in the 
unincorporated North Fair Oaks area of San Mateo County, is detrimental 
to the health, safety and welfare of the surrounding area and that it 
degrades the neighborhood character. 

 
 File Number:  PLN 2012-00315 
 
 
RECOMMENDATION 
 
That the Planning Commission recommend that the Board of Supervisors adopt a 
resolution finding that the non-conforming commercial use at 3821 Fair Oaks Avenue is 
detrimental to the health, safety and welfare of the surrounding area and that it 
degrades the neighborhood character, County File PLN 2012-00315, by adopting the 
required findings contained in Attachment A. 
 
BACKGROUND 
 
This item was continued by the Planning Commission on November 11, 2013, so that 
staff could provide additional analysis of the types of complaints that have been 
received regarding the commercial use at 3821 Fair Oaks Avenue. 
 
On December 10, 2013, the Board of Supervisors will consider the Planning Commis-
sion’s recommendation to rezone the subject parcel from C-1/NFO/FO to R-1/S-73 (the 
publication date of this report precedes the Board of Supervisors’ action on the Planning 
Commission’s recommendation.  An update of the Board’s action will be provided to the 
Planning Commission on December 11, 2013).  Depending on the Board’s action, the 
current commercial operation at the site may become a non-conforming use, once the 
30-day effective date is reached. 
 
ABANDONMENT OF NON-CONFORMING USES 
 
Zoning non-conformities are governed by Chapter 4 of the Zoning Regulations, which 
states in part that “[a] non-conforming use may continue to exist providing all other 
provisions of this Chapter are met…” (Zoning Regulations §6134).  Thus, absent further 
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action, the current commercial operation would be allowed to continue as a non-
conforming use.  Additionally, even if the current business were to vacate the property, 
it is possible that the property owner could lease the site to a different commercial 
occupant that causes impacts that would be in conflict with the surrounding residential 
uses and the parcel’s residential zoning.  That is because Section 6134.3, 
Abandonment of Non-Conforming Uses, requires an owner to voluntarily abandon a 
non-conforming use for 18 months before the owner loses the right to continue the use: 
 
 Section 6132.1 (DEFINITIONS):  Abandoned - The voluntary termination 

of a land use or use of a building or structure for a period of at least 18 
months.  The inability to operate through no fault or intent of the owner, 
e.g., unsuccessful attempts to sell/lease property or litigation constraints, 
shall not be considered voluntary termination or constitute abandonment. 

 
To address the possibility that the current or another commercial use may continue to 
operate on this site indefinitely, staff is proposing the attached resolution (Attachment B) 
for your consideration to forward to the Board of Supervisors, which would find that the 
non-conforming use at 3821 Fair Oaks Avenue is detrimental to the health, safety, and 
welfare of the surrounding area and that this use degrades the neighborhood character. 
 
REMOVAL OF NON-CONFORMING USES 
 
In order for the non-conforming use to be removed or converted to a permitted use 
within a prescribed period of time, as allowed by law, the Planning Commission must 
make a recommendation to the Board of Supervisors.  The two findings that are 
required for such action are the following:  (1) the non-conforming use is detrimental to 
the health, safety or public welfare of the surrounding area; and (2) it degrades the 
neighborhood character (Zoning Regulations § 6134.1).  The Board of Supervisors then 
has the authority to require the non-conforming commercial use to be removed or 
converted to a permitted residential use (or other use allowed in the R-1 Zone) within a 
prescribed period of time upon making the two above findings. 
 
In the November 20, 2013 staff report regarding this matter, information was provided in 
support of making these findings.  Specifically, with regard to the first finding, staff 
presented the following information: 
 
1. The significant volume of commercial vehicle loading and unloading occurring in 

this residential neighborhood, where there is inadequate infrastructure to allow the 
unloading of supply trucks and the loading of delivery trucks without unduly 
obstructing traffic on Fair Oaks Avenue and San Benito Avenue, impedes the safe 
flow of traffic and can potentially block the access of emergency vehicles and is 
therefore detrimental to public safety; 

 
2. Occasional noise and odors emitted from a commercial operation is detrimental to 

the public welfare; 
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3. The continuous occupation of the structure during business hours by the number 
of employees necessary to sustain a commercial operation puts an undue strain 
on the capacity of the neighborhood infrastructure (including, for example, 
parking) and is detrimental to the public welfare; 

 
4. The volume of refuse and waste from a commercial operation in a residential 

neighborhood is detrimental to public health; and 
 
5. The amount of parking on-site is insufficient to accommodate the number of 

employees of the business.  The lack of parking has resulted in the spillover of 
employee parking into the surrounding neighborhood. 

 
During the Planning Commission’s discussion, the Commission requested verification of 
these claims regarding the current commercial use.  This information was included in 
the September 11, 2013 Planning Commission staff report and is included here again 
for the Commission’s review (Attachment C).  As indicated in the attachment, the 
Planning Department has received 111 complaints to date and staff believes that the 
continuation of a non-conforming use at this location will continue to generate future 
complaints. 
 
The other finding that the Commission must consider is whether continuation of the 
existing commercial use of the site degrades the neighborhood character.  Among the 
reasons that such a finding can be made are that the only commercially sustainable 
business that has occupied the site in recent history is highly intensive and not a 
neighborhood-serving establishment that is consistent with the current neighborhood 
character, and that the existence of a commercial establishment on one corner of a 
residential neighborhood without significant on-site commercial amenities has resulted 
in the neighborhood impacts outlined above. 
 
Another issue that was discussed at the November 20 public hearing was the question 
of what recommendation the Commission should make to the Board regarding a 
“prescribed period of time, as allowed by law,” for the commercial uses to continue 
before sunsetting.  Staff recommended a date of May 31, 2016.  This date is based 
upon previous testimony that the business currently operating on the site has a lease 
with an initial five-year term expiring by that date (May 2016), but also has a five-year 
option to continue to May 2021.  Commissioner Slocum suggested that there is 
sufficient evidence in the record that the current use is an immediate threat to the health 
and welfare of the neighborhood, and that this evidence is sufficient to support the two 
findings, particularly the first one.  In light of this evidence, Commissioner Slocum 
believes that the Commission’s recommendation should be that commercial uses on the 
parcel cease as soon as possible.  Staff continues to recommend that the Commission 
determine that commercial uses at the site cease by May 31, 2016.  However, while it is 
within the purview of the Planning Commission to recommend a date that the Non-
Conforming Use should cease operations, it is not required.   
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ATTACHMENTS 
 
A. Recommended Findings 
 
B. Proposed resolution to find the non-conforming commercial use at 3821 Fair Oaks 

Avenue is detrimental to the health, safety and welfare and degrades the 
neighborhood character 

 
C. Excerpt from September 11, 2013 Planning Commission report, including Code 

Compliance Activity Log for Case VIO 2012-00133 
 
MJS:fc – MJSX0820_WFU.DOCX 
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Attachment A 
 

County of San Mateo 
Planning and Building Department 

 
RECOMMENDED FINDINGS 

 
 
Permit or Project File Number:  PLN 2012-00315 Hearing Date:  December 11, 2013 
 
Prepared By: Mike Schaller For Adoption By:  Planning Commission 
 Senior Planner 
 
 
RECOMMENDED FINDINGS 
 
Regarding the Proposed Resolution, Recommend to the Board of Supervisors: 
 
1. That the continuation of the existing commercial use of the site and any potential 

future commercial use of the site is detrimental to the health, safety and public 
welfare of the surrounding area.  Among the reasons for such a finding are: 

 
 a. The significant volume of commercial vehicle loading and unloading 

occurring in this residential neighborhood, where there is inadequate 
infrastructure to allow the unloading of supply trucks and the loading of 
delivery trucks without unduly obstructing traffic on Fair Oaks Avenue and 
San Benito Avenue, impedes the safe flow of traffic and can potentially 
block the access of emergency vehicles and is therefore detrimental to 
public safety; 

 
 b. Occasional noise and odors emitted from a commercial operation is 

detrimental to the public welfare; 
 
 c. The continuous occupation of the structure during business hours by the 

number of employees necessary to sustain a commercial operation puts an 
undue strain on the capacity of the neighborhood infrastructure (including, 
for example, parking) and is detrimental to the public welfare; 

 
 d. The volume of refuse and waste from a commercial operation in a 

residential neighborhood is detrimental to public health; and 
 
 e. The amount of parking on-site is insufficient to accommodate the number of 

employees of the business.  The lack of parking has resulted in the spillover 
of employee parking into the surrounding neighborhood. 
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2. That continuation of the existing commercial use of the site degrades the 
neighborhood character.  Among the reasons for such a finding are that the only 
commercially sustainable business that has occupied the site in recent history is 
highly intensive and not a neighborhood-serving establishment that is consistent 
with the current neighborhood character, and that the existence of a commercial 
establishment on one corner of a residential neighborhood without significant on-
site commercial amenities has resulted in the neighborhood impacts outlined 
above. 

 
MJS:fc – MJSX0820_WFU.DOCX 
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Attachment B 

1 

DRAFT 
 

RESOLUTION NO. _____________ 
 

BOARD OF SUPERVISORS, COUNTY OF SAN MATEO, STATE OF CALIFORNIA 
 

*   *   *   *   *   * 
 
 
 

RESOLUTION TO FIND THE NON-CONFORMING COMMERCIAL USE AT 
3821 FAIR OAKS AVENUE IS DETRIMENTAL TO THE HEALTH, SAFETY AND 

WELFARE AND DEGRADES THE NEIGHBORHOOD CHARACTER 
______________________________________________________________ 

RESOLVED, by the Board of Supervisors of the County of San Mateo, State of 

California, that 

 
WHEREAS, on November 20, 2013, the San Mateo County Planning 

Commission recommended the adoption of a resolution changing the General Plan 

Land Use designation for the parcel located at 3821 Fair Oaks Avenue from 

“Neighborhood Mixed Use (Medium Density) Commercial/Residential/Public” to “Single-

Family Residential” and recommended the adoption of an ordinance changing the 

Zoning designation for the same parcel from “C-1/NFO/Fair Oaks” to “R-1/S-73”; and 

 
WHEREAS, on December 10, 2013, the San Mateo County Board of 

Supervisors adopted said resolution and ordinance and rezoned the subject parcel, 

making the existing commercial use at this location non-conforming; and 

 
WHEREAS, at its December 11, 2013 hearing, the Planning Commission 

recommended the adoption of a resolution that finds that the non-conforming 

commercial use at 3821 Fair Oaks Avenue is detrimental to the health, safety and 

welfare and degrades the neighborhood character.  The Planning Commission provided 

the following reasons for its recommendation: 
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 1. That the continuation of the existing commercial use of the site and any 

potential future commercial use of the site is detrimental to the health, 

safety and public welfare.  Among the reasons for such a finding are: 

   
  a. The significant volume of commercial vehicle loading and unloading 

occurring in this residential neighborhood, where there is inadequate 

infrastructure to allow the unloading of supply trucks and the loading 

of delivery trucks without unduly obstructing traffic on Fair Oaks 

Avenue and San Benito Avenue, impedes the safe flow of traffic and 

can potentially block the access of emergency vehicles and is 

therefore detrimental to public safety; 

    
  b. Occasional noise and odors emitted from a commercial operation is 

detrimental to the public welfare; 

    
  c. The continuous occupation of the structure during business hours by 

the number of employees necessary to sustain a commercial 

operation puts an undue strain on the capacity of the neighborhood 

infrastructure (including, for example, parking) and is detrimental to 

the public welfare; 

    
  d. The volume of refuse and waste from a commercial operation in a 

residential neighborhood is detrimental to public health; and 
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  e. The amount of parking on-site is insufficient to accommodate the 

number of employees of the business.  The lack of parking has 

resulted in the spillover of employee parking into the surrounding 

neighborhood. 

    
 2. That continuation of the existing commercial use of the site degrades the 

neighborhood character.  Among the reasons for such a finding are that 

the only commercially sustainable business that has occupied the site in 

recent history is highly intensive and not a neighborhood-serving 

establishment that is consistent with the current neighborhood character, 

and that the existence of a commercial establishment on one corner of a 

residential neighborhood without significant on-site commercial amenities 

has resulted in the neighborhood impacts outlined above. 

   
WHEREAS, at its January 28, 2014 hearing, the Board considered the 

proposed resolution to find the non-conforming commercial use at 3821 Fair Oaks 

Avenue is detrimental to the health, safety and welfare and degrades the neighborhood 

character; and the basis for the Planning Commission’s recommendation. 

 
NOW, THEREFORE, IT IS RESOLVED that the San Mateo County Board of 

Supervisors hereby finds the non-conforming commercial use at 3821 Fair Oaks 

Avenue is detrimental to the health, safety and public welfare and that it degrades the 

neighborhood character. 

 
*   *   *   *   *   * 

MJS:fc – MJSX0821_WFS.DOC 
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Excerpt from September 11, 2013 Planning Commission Staff Report 
 
Code Compliance 
 
 One of the Planning Commissioners also requested code enforcement records for 

the existing business.  These records show a large number of complaints 
regarding, but not limited to, odor, smoke, noise, vibration, lighting, hours of 
operation, parking, loading, and trash.  Smoke and air pollution are regulated by 
the Bay Area Air Quality Management District.  Noise is regulated by the County 
Environmental Health Division.  Odor is regulated by the Planning and Building 
Department, but is difficult to measure (frequency, duration of each episode, 
intensity, and character or offensiveness) and to enforce.  The current code 
compliance case under the existing Urgency Ordinance zoning is VIO 2012-
00133.  The activity log from this case is attached to the end of this staff report.   

 
 In response to multiple complaints regarding the subject business, Community 

Development Director Jim Eggemeyer sent a letter on June 6, 2013 to Mr. David 
Bui.  In this letter, the Director discussed in detail how Planning and Building 
Department staff has investigated and responded to complaints regarding odor, 
smoke and noise.  This correspondence notes that complaints regarding smoke 
have been investigated and determined to be unfounded by the Bay Area Air 
Quality Management District (BAAQMD).  The letter also concludes that the 
operations of the existing business do not result in any substantial odor or noise 
violations, and that Planning and Building Department staff has worked with 
neighboring property owners and BACE owners to address concerns and mitigate 
impacts and to successfully bring operations of the business into compliance with 
the Urgency Ordinance.  The letter notes that the business owner has made 
improvements to their property in order to mitigate external effects and comply 
with the performance standards in the Urgency Ordinance, including but not 
limited to the installation of carbon filters to mitigate food-related odors, and the 
retention of the services of a noise control specialist.  The letter from 
Mr. Eggemeyer is included as Attachment I at the end of this report (a similar 
letter sent to Mr. Mitch Jones is not included). 
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